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1. INTRODUCTION: THE CONSERVATION OF SEALS ACT 1970

1.1 The Conservation of Seals Act 1970 (the Act) came into being at the end of the 1960s – a decade when common seal pups all around Britain were being killed for their pelts. At that time, protection of seal pups was limited only to grey seals (Grey Seals Protection Act 1932). The new Act introduced a close season for common seals as well as for grey seals, and had the immediate effect of prohibiting the killing of pups and the sale of pup pelts. 

1.2 This ending of the common seal pup commercial kill has been the lasting achievement of the Act. 

1.3 The primary offences created under the Act are:

· Killing, injuring or taking any seal by prohibited means (with poisons or shotguns) (Section 1(1))

· Killing grey or common seals during the close seasons for the species, which correspond approximately to the pupping season (Section 2)

· Killing, injuring or taking a grey or common seal when a Seal Conservation Order is in force (Section 3).

1.4 The Section 2 and 3 provisions are, however, subject to a range of exceptions defined at Section 9.  These exceptions are: 

· Taking an injured seal for tending and release (Section 9(1)(a))

· Incidental killing as a result of a lawful action (Section 9(1)(b))

· Killing or attempted killing to prevent damage to a fishing net or fishing tackle, either by the owner of the net or his agent, “provided that at the time the seal was in the vicinity of such net or tackle”(Section 9(1)(c)).

1.5 Further exceptions are provided at Section 10, which gives powers to the Secretary of State (in Scotland, post-devolution, the Minister for Environment and Rural Development) to grant licences for:

· Killing or taking of seals within a specified area, for scientific or educational purposes, by any means other than strychnine poisoning (Section 10(a))

· Taking of seals within a specified area for a zoological garden or collection (Section 10(b))

· Killing or taking of seals within a specified area, by any means other than strychnine poisoning, for:

1. The prevention of damage to fisheries (Section 10(c)(i))

2. Reduction of a population surplus for management purposes (Section 10(c)(ii))

3. The use of a population surplus as a resource (Section 10(c)(iii))

1.6  Provision is made in Section 11 to authorise entry upon any land to:

·  Obtain information relating to seals for the purpose of any of the functions of the Secretary of State under this Act (Section 11(1)(a)

·  Killing or taking seals for the purpose of preventing damage to fisheries by seals (Section 11(1)(b)

2. DIFFICULTIES WITH ENFORCING THE ACT


2.1 The underlying assumption of the Act is that the unregulated killing of seals is acceptable and legitimate. The Act opens (Section 1) by specifying the type of firearm which should be used.  By specifying close seasons in Section 2, the Act permits unregulated and unlicensed killing outside these periods.  Section 9(1)(c) dilutes any protection of seals even further by allowing the unregulated and unlicensed killing of seals by fisheries interests even during the close season. 

2.2 Although Section 3 allows for localised or general Conservation Orders which extend the close season for a specified period, these are only made where the population is believed to be in decline or seriously at risk by disease outbreak or other threat. Even where a Conservation Order is in force, the exception provided by Section 9(1)(c) still obtains, so that a seal can be killed in order to prevent damage to fishing nets or tackle, or to fish in the net, provided that the seal is in the vicinity of the net or tackle at the time.  As will be discussed later, this provision can be so widely interpreted as to make enforcement almost impossible.   

2.3 There has only been one successful prosecution under Section 1 of the Act. In the Maclennan Salmon Company (Skye) case, 1989, a salmon farm employee was convicted of shooting three seals with a shotgun. 


2.4 There has been no successful prosecution under Section 2 of the Act. There have been two unsuccessful prosecutions, both involving the same defendant shooting common seals during the close season. In Little Clett (Caithness) in 1993, seven seals were killed on 7 July and a further three on 22 July. In Montrose in 2005, one seal was killed on 20 July. In both cases the seals were apparently shot while on their haul-out site.  

2.5 The only other successful prosecution for killing seals was achieved under firearms legislation – in 1991, common seals were chased around Widewall Bay in Orkney and shot from a high-speed boat during the close season. 

2.6 These practical difficulties are the consequence of a number of shortcomings of the Act, including a lack of clarity on key issues: 

i. Firearms certificates have no restrictions on where the holder may shoot seals, or how many may be shot (Sections 1 and 2)


ii. Seals are usually shot in remote areas where policing is almost impossible and there is no means of controlling which seals may be killed during the close season or what weapon is used (Sections 1, 2 and 3)


iii. There is great difficulty in proving that a seal was killed ‘wilfully’ (Sections 2 & 3) 


iv. Unavoidable killing etc. of a seal as an incidental result of a lawful action  ---Section 9(1)(b) may be used as a loophole


v. When Section 9(1)(c) is invoked regarding an offence under Section 2 or 3 there is a problem of definition of ‘vicinity’. Vicinity is not defined in the Act and there is no case law.   Anecdotally, the term appears to have been cited to cover distances varying from 50 metres to several kilometres.


vi. In connection with Section 9(1)(c), the Home Office and the former Scottish Office both issued guidelines (confirmed by correspondence in the mid-1990s) to the effect that a seal in the vicinity of fishing nets or tackle would only be shot legally if it was attacking nets or appeared to be about to do so. However, this advice appears to be little known. In the Montrose case, which came to court in 2006, the defence apparently argued that a seal shot and killed while sleeping on the sandbank might have been in the vicinity of nets.  


vii. It would seem logical that the defence under Section 9(1)(c) would not apply if a fisherman had placed nets in the vicinity of a traditional haul-out and then shot seals at that haul-out. However, that was a defence applied successfully in the Little Clett case referred to at paragraph 2.4 above.


There is also confusion over the definition of fishing net or tackle. The former Scottish Office used to regard salmon farm cages as fishing gear thus allowing the shooting of seals under Section 9(1)(c) of the Act.  SEERAD now defines salmon farm cages as containers of salmon.  While we are aware that the only binding interpretation would have to come from a court, we understand this guidance has not been communicated to the fish farming industry. 

3. COMPATIBILITY OF THE ACT WITH OTHER CONSERVATION LAW          IN THE UK AND EUROPE

3.1 Although it served an important purpose (the protection of newborn seal pups) in its time, the Act is a relic of an era when attitudes to the killing of wild mammals were different, and much less was known about the population dynamics and global importance of seals in UK waters. The Act is seen as providing guidance on the killing of seals, rather than as legislation to promote their conservation (King et al., 1999). Since the 1960s, however, the conservation ethos in Europe has changed dramatically to one in which most wild mammal species generally enjoy strict protection measures and are only killed under licence under specific circumstances. Economics have also shifted over the last three decades and dead seals are no longer of financial value for their pelts, while live seals are a very important asset to the growing wildlife tourism industry.  

3.2 The approach taken by the Act appears to be that random seal killing is legitimate in a stable population, and, in the view of the groups subscribing to this paper, this encourages an acceptance of seal killing in Great Britain. 

3.3 This assumption that unregulated seal killing is legitimate is at odds with the law relating to the conservation of other mammals in Great Britain.  Bottlenose and common dolphins, porpoises and otters are all strictly protected throughout the year from disturbance or killing, under the Wildlife and Countryside Act 1981. Badgers have separate legislation (Protection of Badgers Act 1992), under which it is illegal deliberately to kill a badger at any time of the year. 

3.4 Seals are strictly protected under regional legislation in the Isle of Man and Northern Ireland. 

3.5 The national laws of Ireland, France, Netherlands, Germany, Denmark, Sweden, Finland and Norway (south of 62oN) also prohibit the unlicensed killing of seals.

3.6 There is doubt as to whether the Act is compatible with EU law (Wilson et al., 2001).  Both seal species are listed in Annex V of the EC Habitats Directive (Council Directive 92/43/EEC on the Conservation of natural habitats and of wild fauna and flora), which lists species of Community interest whose taking in the wild or exploitation may be subject to management measures.  Article 15 of the Directive prohibits all indiscriminate means of killing which can cause serious disturbance to, or local disappearance of, Annex V species.   In Case C-6/04, where the European Commission complained that the UK had not completely transposed the Directive, the European Court of Justice (ECJ) agreed that the UK had failed to prohibit all indiscriminate means of capture or killing.  The Court also commented specifically that licensing conditions under the Conservation of Seals Act 1970 went beyond the derogations provided for under the Directive.  Upholding the Commission’s submission that the Act did not correctly transpose Article 15, the Court commented that there was legal uncertainty as to the methods of killing seals which are prohibited in the UK.  (See Appendix A for further discussion.)

4. HAVE THE WEAK CONSERVATION PROVISIONS OF THE ACT HAD ANY DETRIMENTAL EFFECT ON LOCAL SEAL POPULATIONS?


4.1 There is no way of being certain what effect deliberate killing under the Act may have on local populations. This is partly because most killing under the Act is unlicensed, unreported and therefore unrecorded. It is also fair to say that a decline in a local seal population could be due to unidentified factors other than, or as well as, deliberate killing (e.g. Thompson et al., 2007). 

4.2 However, numerous examples of potentially detrimental effects on local populations have been documented:

i. During the period 1994 to 2003, common seal counts in the Moray Firth fell from about 900 to about 630. During this same period, 66 -327 common seals a year were shot under the provisions of Section 2 and  Section 9(1)(c) of the Act and population modelling has indicated that this level of shooting is sufficient to explain the observed decline (Boyd, 2004; Harwood, 2004; Thompson et al., 2007).

ii. During the period 1997 to 2006, common seal numbers in Shetland appear to have fallen from about 6000 to about 3000 (Duck et al, 2006). This decline coincided with the lifting in 1998 of a Conservation Order made under Section 3 of the Act.  Common seal numbers in Orkney have also declined by about 50% since 1997.  Deliberate killing may be suspected as at least a contributory factor to this decline, since no other reason has been found.  


iii. According to Tayside Police, there is ongoing culling of common seals, with tens at a time apparently being killed by salmon net fishermen, in the vicinity of Bell Rock lighthouse in north-east Tayside. This haul-out site is at least 12 miles from the nearest salmon nets (A. Stewart, Wildlife and Environment Officer). The number of seals in this locale is extremely small (numbering in a few tens) and the numbers in the nearby Tay estuary have dropped dramatically in recent years (Duck et al., 2006).

iv. One salmon netsman at Hopeman, Morayshire claimed on a Channel 4 television documentary that he killed 89 seals in one fishing season at one netting station. 

v. In the late 1980s a salmon netsman wiped out a small colony of around 24 seals at Carradale in Argyll after fixing his nets to rocks on a traditional seal haul out site. The incident was reported to Animal Concern by a local veterinary surgeon.

4.3  Although proponents of the present Act may consider that local populations are safeguarded by Section 3, which provides for the imposition of a Conservation Order after a decline has been detected, it can be argued that the Act must be flawed if it operates only by seeking to redress a problem after legislating for it to happen in the first place. 

5. ANIMAL WELFARE ISSUES

5.1 King et al.(1999), reviewing species conservation legislation, considered the Act anomalous as it was “driven principally by animal welfare issues rather than wildlife conservation requirements”.   Regrettably the Act does not fulfil an animal welfare remit either.  The exemptions that permit the shooting of seals during the close season run contrary to one of the most basic animal welfare precepts: that lactating mammals should not be killed, as this inevitably condemns dependent young to a prolonged and inhumane death. Furthermore, legislation which allows for disturbing, harassing and shooting of seals at haul-out sites is inconsistent with animal welfare principles.   

5.2 Another animal welfare precept is that, if an animal is to be killed, it must be done quickly and as cleanly as possible.  In practice, a reasonable standard of marksmanship is normally required for stalking and game shooting.  No special standard of proficiency is required for a person shooting seals, even though this may be from a distance with the target bobbing around in a swell. 


5.3 Equally, while it would be illegal on land to shoot a deer from a moving vehicle, seals are regularly shot from moving boats at sea.  In such circumstances it is impossible to ensure an accurate kill and there is a high probability of wounding, with serious consequences for the animal’s welfare.  Unfortunately it is impossible to quantify the extent of this problem as animals which die at sea are unlikely to be found. 

6. THE AIM OF REVISING LEGISLATION TO PROTECT SEALS

6.1 The issues raised above have led many groups and individuals, including the subscribers to this paper, to the view that the Act must be revised as soon as possible.


6.2 The basic principle of seal conservation law should be that any killing of seals is prohibited except in specific, exceptional circumstances of indubitable necessity, when any killing would be licensed, regulated and recorded. Killing of animals – other than when shown to be necessary – should not be sanctioned by the Secretary of State or governmental department on the grounds that populations appear to be stable or even increasing(see A. Bjørge, 2006, draft Recommendation to HELCOM to replace Rec. 9/1 1988; Wilson (unpublished discussion).  Revised legislation should therefore not allow for licensed seal culling either ‘for management purposes’ (Section 10(3)(ii) in the present Act or ‘as a resource’ (Sections 10(c)(iii)  (It would also be incompatible with the intent of forthcoming EU legislation to ban trade in seal products within the EU.)  The discussion here will therefore only cover revision of legislation governing licensed killing of seals ‘to protect fisheries’ (Section 10(c)(i) in the Act).

6.3 The spirit of the revised law should have the effect of changing the present seal killing culture to one which is more humane and environmentally friendly. Because this culture change may be slow, and in order to promote respect for the law, it will be necessary to ensure that the revised law is more readily enforceable than the present one.

6.4 Specific points to address:

i.  A revised law should follow the principle of the Protection of Badgers Act 1992, stating at Section 1 :–

(1) A person is guilty of an offence if, except as permitted by or under this Act, he intentionally or recklessly kills, injures or takes, or attempts to kill, injure or take, a seal.

(2) If, in any proceedings for an offence under subsection (1) above consisting of attempting to kill, injure or take a seal, there is evidence from which it could reasonably be concluded that at the material time the accused was attempting to kill, injure or take a seal, he shall be presumed to have been attempting to kill, injure or take a seal unless the contrary is shown. 

ii. Revised legislation should include offences of disturbance, harassment, obstructing access to haul-out site. The setting of nets, creels, aquaculture equipment or other potentially conflicting gear within a certain distance (e.g. 1 km) of a known seal haul-out site should be permitted only if no significant disturbance, shooting of seals or other significant impact on seals can be demonstrated. .  

iii. The word wilfully in the existing Act, as in ‘If any person wilfully kills etc’ should be changed to intentionally or recklessly, analogous to the Nature Conservation (Scotland) Act 2004. 

iv. Revised legislation should include a fisheries protection clause. In line with other EU and Baltic states, however, shooting of seals should be carried out only by trained marksmen, and fisheries operators should obtain a temporary licence to shoot only a specified seal or number of seals. Before any shooting is permitted, the animals concerned should have been identified as individuals causing significant damage to fishing operations. In order to obtain a licence, fisheries operators should (a) demonstrate the necessity for such killing, (b) demonstrate that they are not operating within a certain distance (e.g. 1km) of a traditional seal haul-out site and (c) demonstrate that they have genuinely attempted non-lethal means of control, such as non-lethal deterrents and relocation of fishing gear, and that these have failed. Licences would be issued on a case-by-case basis, and would not be automatically renewed. All seals killed should be returned for post-mortem examination and sampling. All costs, including transport and proper disposal of carcases should be borne by the fisheries operator.  

v. The provisions of Section 11 of the Act allowing authorised persons to enter any land in order to kill seals should be omitted from revised legislation. Coastal landowners should be able refuse such entry if they so desire in order to protect seals on or adjacent to their own land. 

vi. A fisheries defence clause as in the present Act (which exempts fisheries operators from prosecution for unlicensed shooting of seals ‘in the vicinity’ of nets) should be omitted from new legislation.  Such exemptions are impossible to control or police. Abolition of a fisheries defence clause would mean that the present system of the police issuing conditions to firearms licences would also be abolished, since killing would be carried out only by licensed marksmen. Such a change in the legislation might be expected to receive approval from police forces: representatives of Essex and Tayside Police and the Northern Constabulary have all expressed concerns about the present system. 

7. OPTIONS FOR REVISING LEGISLATION TO IMPROVE ENFORCEABILITY

7.1 Full implementation of the suggestions outlined above would require much more than minor amendments to the current Act.  The Act should therefore be repealed and replaced. 

7.2 The following possibilities might be considered for its replacement:

i. A new Protection of Seals Act, analogous to the Protection of Badgers Act 1992, and including the recommendations made at paragraph 6.4 above; or

ii. Inclusion of seals (common seals, grey seals and visiting species such as ringed seals, harp seals and hooded seals) in Schedule 5 of the Wildlife and Countryside Act 1981 (WCA); this would afford seals the same level of protection as cetaceans and otters. This might be easier to effect rapidly, and could be an interim measure until a new Protection of Seals Act can be passed.  Seals are well protected legally under similar legislation to the WCA in Northern Ireland and the Isle of Man; or

iii. Alternative interim measures could be adopted, using the existing Act, until replacement legislation is put in place, and including:

- Permanent ‘close season’ for both species of seals throughout UK

- Advice both to the UK and devolved administrations on interpretation of Section 9(1)(c) (fisheries exemption), including a definition of “vicinity” (not to include haul-out sites); and communication to all marine fin fish farm operators that the Scottish Executive does not recognise aquaculture equipment under Section 9(1)(c).
 
- Section 10 licences should only be issued exceptionally, where there is proof of significant damage and proof that shooting individual seals is necessary to solve the problem, and should not permit any shooting at haul-out sites. 


8. CONCLUSION

8.1 The animal welfare and conservation organisations listed at the end of this document support the case presented in this paper prepared for the 2007 meeting of the Seals Forum, for revision or replacement of the Conservation of Seals Act 1970.   The most recent failure of a prosecution under the Act – the Montrose case described at paragraph 2.4 above - underlines its inadequacy.  The organisations hope that there will be support for a major review of the Act, and that a new law will emerge with animal welfare, wildlife conservation and proportionate representation of human interests as its core values.
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Appendix A.  NON-COMPLIANCE OF THE ACT WITH ARTICLE 15 OF       THE HABITATS DIRECTIVE

EC Habitats Directive

Article 15 of the EC Habitats Directive (Council Directive 92/43/EEC on the Conservation of natural habitats and of wild fauna and flora) (the Habitats Directive) states:

In respect of the capture or killing of species of wild fauna listed in Annex V(a) (which includes common and grey seals)……Member States are to prohibit the use of all indiscriminate means capable of causing local disappearance of, or serious disturbance to, populations of such species
Case C-6/04 European Court of Justice (ECJ) judgment 10 October 2005  

EU Commission v. UK

Article 15:

The judgment upheld the Commission’s complaint that the United Kingdom had failed to comply with its obligations under Article 15 of the Habitats Directive.  
The UK Habitats Regulations 1994 prohibited only the methods expressly listed in Annex VI (a) and (b) to the Directive, without imposing a general prohibition on the use of indiscriminate means. 

The Commission had further submitted that the Conservation of Seals Act 1970 did not comply with Article 15 of the Directive, as it prohibited only two methods of killing seals (Section 1) and allowed licences to be granted (Section 10) on conditions which went beyond the derogations provided for by the Habitats Directive.
Article 16: conditions of derogation to Article 15 prohibition

Derogation may be granted only if there is no satisfactory alternative and the derogation is not detrimental to the maintenance of the populations of the species concerned at a favourable conservation status in their natural range.

ECJ agreed that Section 10 (1)(c) of the Act went beyond this.

The organisations subscribing to this paper consider that indiscriminate killing as permitted by Section 2 and Section 9(1)(c) of the Act is contrary to Article 15.  The complaint by the European Commission and the ECJ judgment appear to have interpreted the term ‘indiscriminate means’ in one sense only – in other words, the method or type of weapon used.  Indiscriminate killing capable of causing local population disappearance can, however, be carried out with a legally approved weapon such as a high velocity rifle. The large number of firearms licences with conditions to shoot seals (e.g. 180 holders in 1998 within the Northern Constabulary area – N. Macleod, pers. comm.) mean that the way in which the Sections 1, 2 and 9 are being implemented may have the effect of contravening Article 15 of the Directive even taken at its most literal…

However, a more faithful, and logical, interpretation of the Directive, consistent with other wildlife protection measures in the UK, would focus on the effect of killing a particular species in an indiscriminate manner (i.e. without any controls or limits, without there being any demonstrable need for the animal to be killed, or without any consideration of the local population status), rather than only the method.
There has recently been an amendment to the Act under the Conservation (Natural Habitats, &c.) Amendment (Scotland) Regulations 2007.  

Regulation 26 states:

In section 10 (power to grant licences) of the Conservation of Seals Act 1970

(a) after subsection (4) insert–

    " (4A) A licence under this section does not authorise the use of any method of killing or taking seals which is inconsistent with regulation 41 of the Conservation (Natural Habitats, &c.) Regulations 1994 or any other enactment for the time being in force for the purpose of giving effect to Article 15 of the Habitats Directive (as read subject to any derogation permitted by Article 16 of that Directive)."; and

(b) after subsection (5) insert–

    " (6) In subsection (4A), the "Habitats Directive" means the Directive of the Council of the European Communities dated 21st May 1992 (No. 92/43/EEC) on the conservation of natural habitats and of wild flora and fauna as amended from time to time.".

It was of concern that the consultation paper for the Amendment Regulations stated (paragraph 18): “The proposed technical amendments to the Conservation of Seals Act 1970 are expected to have no impact on current practice.”  

Current practice under Sections 1, 2 and 9 is unacceptable in terms of both conservation and welfare, and there is insufficient clarity over the interpretation of “indiscriminate means”.   
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